Americans with Disabilities Act and Technology Accessibility: Update 

The Americans with Disabilities Act (ADA) was created in a different technological decade when the internet and mobile communications were in 
their infancy. Since then there has been a slow march toward explicit inclusion of information and communication technology accessibility as 
part of ADA standards. In 2010 the Department of Justice (DOJ) began the arduous process of developing regulations for ICT accessibility for Title II and Title III of the ADA. Recently, DOJ reported that it will be at least 2016 before we see a Notice of Proposed Rulemaking. 

However, even without official regulations the Department of Justice has been clear in saying that websites and software are covered under the ADA. There have been several investigations into the use of inaccessible technology by the Department of Justice and the Department of Education, especially in higher education. And from early on it was clear that both agencies see technology as a part of the way that Title II agencies and institutions provide services, programs, and activities as well as effective 
communication. 

In short, our technology must be accessible under the ADA, just like our physical spaces must be accessible under the ADA. This is seen 
in settlement agreements reached between the Departments of Justice and Education and public agencies or institutions. Several examples are on this list, http://www.d.umn.edu/~lcarlson/wcagwg/settlements/ compiled and updated by Laura Carlson at the University of Minnesota. 

There are a lot of common elements of the settlement agreements, especially many of those that have been reached in the last 3-5 years. They typically cite provisions of Title II or Title III of the ADA as well as Section 504 of the Rehabilitation Act when the entity receives federal funding.

We can go back a few years to a “Dear Colleague” letter that the DoJ wrote to address a complaint of discrimination in emerging technology. The letter states plainly: “...the general requirements of Section 504 and the ADA reach equipment and technological devices when they are used by public entities or places of public accommodation as part of their programs, services, activities, goods, advantages, privileges, or accommodations...” 

Read the entire “Dear Colleague” letter. http://www2.ed.gov/about/offices/list/ocr/docs/dcl-ebook-faq-201105.pdf

The Department of Justice also produced frequently asked questions that followed the “Dear Colleague” letter. The document addressed a few additional points: [Students] must be afforded the opportunity to acquire the same information, engage in the same interactions, and enjoy the same services... 

The principles underlying the DCL — equal opportunity, equal treatment, and the obligation to make accommodations or modifications to avoid disability-based discrimination — also apply to elementary and secondary schools under the general nondiscrimination provisions in Section 504 and the ADA. The application of these principles to elementary and secondary schools is also supported by the requirement to provide a free appropriate public education (FAPE) to students with disabilities. 

All school operations are subject to the nondiscrimination requirements of Section 504 and the ADA. Thus, all faculty and staff must comply with these requirements. 

All school programs or activities — whether in a “brick and mortar,” online, or other “virtual” context — must be operated in a manner that complies with Federal disability discrimination laws. 

Just as a school system would not design a new school without addressing physical accessibility, the implementation of an emerging technology should always include planning for accessibility. 

Read the Frequently Asked Questions. 
http://www2.ed.gov/about/offices/list/ocr/docs/dcl-ebook-faq-201105.html

Additionally, in the “ADA Best Practices Tool Kit for State and Local Governments,” Chapter 5 speaks directly to website accessibility. 
http://www.ada.gov/pcatoolkit/chap5toolkit.htm

The Department of Justice has emphasized technology in its enforcement activities that come out of Project Civic Access http://www.ada.gov/civicac.htm as well. Every few months, the Department of Justice announces a settlement agreement with a municipality that includes making sure that its website is accessible. 

Private organizations, ranging from banks to grocery stores to private educational institutions, have also seen settlement agreements and consent decrees that affirm websites must be accessible to meet the requirements of Title III of the ADA. 

In summary, public and private entities should not wait for the Department of Justice to promulgate an official rule that explicitly requires ICT accessibility under Title II and Title III of the ADA. As a matter of practice via court cases, settlement agreements, and consent decrees ICT accessibility is already required. Best practice is to take responsibility now for making our technology tools fully accessible.
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